MISCELLANEOUS DWELLING UNIT CONSTRUCTION SERVICES AGREEMENT

THIS MISCELLANEOUS DWELLING UNIT CONSTRUCTION SERVICES AGREEMENT (“Agreement”) is made and entered into this 

 day of 


 20
, by and between the OGLALA SIOUX (LAKOTA) HOUSING (“OSLH”), whose address is P.O. Box 603, East Hwy. 18, Pine Ridge, South Dakota, and


 (“Contractor”), whose address is 

, 

,

, 
  with respect to the following.

Recitals

WHEREAS OSLH needs a professional to do construction services for 


, more particularly described as 



(“Project”) #

;

WHEREAS the Contractor is a professional that wants to provide such services to OSLH for the Project;

WHEREAS OSLH and the Contractor believe that written professional services agreement would provide clarity by describing OSLH’s expectations and the parties’ respective rights and obligations;

NOW THEREFORE, in consideration of the Recitals hereinabove mentioned and of the terms, conditions, covenants, and warranties hereinafter mentioned to be kept, honored, and performed by the parties, it is hereby agreed as follows.

Terms and Conditions

1.
Term.  This Agreement shall have a term not exceeding 

(
) days, weather and material permitting.

2. Termination.  This Agreement shall terminate on its own accord upon satisfactory completion of the Project, including all terms and conditions contained in this Agreement, or upon a determination that Contractor has failed to complete the Project within the term specified in this Agreement, whichever occurs first.

3. Scope of Work.  Contractor shall provide construction services:

A. INSERT SPECIFIC SCOPE OF WORK HERE

B. Furnish all tools and transportation to site.

C. Obtain all required permits that may be required for Project; 
4.
Compensation.  As consideration for performing the services described herein, OSLH shall pay Contractor 

 upon satisfactory completion of Project and inspection of the building by an inspector provided by OSLH.

5.
      Contractor’s Warranties:

A. Contractor will comply with all applicable laws and regulations and any policies or procedures required by OSLH, now in force and effect, or that may be hereafter in force and effect.

B. Contractor carries and will continue to carry general liability and automobile insurance with limits of not less than $1,000,000 and worker’s compensation insurance as required by the State of South Dakota.

C. Contractor shall cause a certificate of insurance to be issued on behalf of and delivered to OSLH in an amount equal to the total value of the property to be as stated hereinabove, within 

ten
(10) days of the execution of this Agreement.

D. Contractor shall be responsible for payment of any deductibles that may apply to the Project.

6.
Access.  During the term of this Agreement; OSLH shall ensure that Contractor is provided access to the Project sites.  OSLH reserves the right to prevent access to the Project site to the Contractor or any other person acting on behalf of the Contractor, if OSLH, in its sole discretion, determines that the proposed activity is beyond the scope of this Agreement.

7.
Taxes.  Contractor shall pay any and all applicable federal, state, local, and tribal taxes that may be derived by its efforts under this Agreement.

8. Mandatory Compliance.  To the extent required by applicable law, regulations, or OSLH policy, the Contractor shall comply with the following:

A. Indian Preference.  The Work to be performed under this Agreement is on a Project subject to Section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. §450e(b)) (“Section 7(b)”).  Section 7(b) requires that to the greatest extent feasible (1) preference and opportunities for training and employment shall be given to Indians, and (2) preferences in the award of contracts and subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises.

B. Employment, Training, and Contracting Opportunities for Low-Income Persons, Section 3 of the Housing and Urban Development Act of 1968.  The Work to be performed under this Agreement is subject to the requirements of Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. §170lu (“Section 3”).  The purpose of Section 3 is to ensure that employment and other economic opportunities generated by HUD assistance or HUD-assisted projects covered by Section 3 shall, to the greatest extent feasible, be directed to low- and very low-income persons, particularly persons who are recipients of HUD assistance for housing.

C. Davis-Bacon Labor Standards.  Contractor shall comply with the terms of the Davis-Bacon and Related Acts labor standards as set forth in form HUD-5370; provided, however, Contractor shall comply with tribally established wage standards to the extent such standards meet or exceed Davis Bacon and Related Acts labor standards.

D. 24 C.F.R. Part 85 Certifications.  By signing this Agreement, Contractor certifies compliance with the following:

1. Mandatory standards and policies relating to energy efficiency, which are contained in the state energy conservation plan, issued in compliance with the Energy Policy and Conservation Act (Pub. L. No. 94-163).

2. HUD requirements related to reporting, patent rights, and/or copyrights and other rights to date.

3. Contractor agrees to allow access by OSLH, the Oglala Sioux Nation, HUD, the Comptroller General of the United States, or any of their duly authorized representatives to any books, documents, papers, and records of Contractor that are directly pertinent to this Agreement for the purpose of making audits, examinations, excerpts, and transcriptions.  Additionally, Contractor agrees to retain all required records for a period of three (3) years or to return such records to OSLH after OSLH has made final payment and all other pending matters are closed.

E. Compliance with Copeland Act Requirements.  Contractor shall comply with the requirements of 29 C.F.R. Part 3, which are hereby incorporated by reference in this Agreement.

F. Covenant Against Contingent Fees.  Contractor certifies that it has not employed any person or firm to solicit or secure this Agreement upon any agreement for a commission, percentage, brokerage or contingent fee.  Breach of this warranty shall give OSLH the right to terminate this Agreement, or at its discretion, to deduct from Contractor’s fee the amount of such commission, brokerage on contingent fee.

9. Dispute Resolution.  The party with a dispute about this Agreement shall deliver to the other party a written notice thereof; specifying in detail the nature of the actions or failures to act that are alleged to be contrary to the terms of this Agreement.  If, after fifteen (15) days following receipt of the notice of dispute, the matter remains unresolved, the parties shall submit the dispute to binding arbitration under the Construction Arbitration Rules of the American Arbitration Association, or any other rules mutually agreed upon by the parties, except that the arbitrators shall be licensed attorneys or certified public accountants.  Each party will select one arbitrator.  An additional arbitrator will be selected by the two arbitrators who were selected by the parties.  If the additional arbitrator is not chosen in this manner within ten (10) days after the parties select their arbitrators, the additional arbitrator shall be chosen in accordance with the rules of the American Arbitration Association.

A. All parties shall bear their own costs of arbitration and attorney’s fees.

B. The decision of the arbitrators shall be legally binding and final.  It shall not be reviewable on the merits or on the wisdom of the decision.

C. The provisions of this section shall be enforceable by an action for specific performance in the Oglala Sioux Tribal Court.

D. Except as specifically authorized in Subsection (C), nothing in this Section shall be deemed a waiver of OSLH’s immunity from suit.

E. Any agreement the parties might make to abide by any rules, including but not limited to the Rules of American Arbitration Association, to resolve disputes shall not be deemed in any way to constitute a waiver of immunity, except as otherwise specifically stated in this Agreement.

10. Independent Contractor Status.  Contractor is retained as an independent contractor and not as an employee or agent of OSLH.  The Contractor and OSLH are not in partnership or joint venture, nor are they or shall they be deemed to be partners or joint venturers of any kind or for any purposes.

11. Indemnification.  
A. Contractor hereby agrees to indemnify and hold OSLH harmless for any and all claims, demands, losses, costs, damage, liabilities, or causes of action arising our of or in any manner connected with any injury to a third person or to the property of a third person, which injury may be caused by the errors, omissions, and other negligent or willful acts committed, undertaken, or permitted by Contractor, its employees, agents, and assigns in the performance of his or her service, duties, and responsibilities under this Agreement.

B. OSLH hereby agrees to indemnify and hold the Contractor harmless for any and all claims, demands, losses, costs, damages, liabilities, or causes of action arising out of or in any manner connected with any injury to a third person or to the property of a third person, which injury may be caused by the errors, omissions, and other negligent or willful acts committed, undertaken, or permitted by OSLH, its employees, agents, and assigns in the performance of his or her services, duties, and responsibilities under this Agreement, provided that such action does not result from negligent or purposeful improper acts of the Contractor.

12. Power to Bind the OSLH.  Contractor has no authority to obligate OSLH on any agreement of any kind, character, or nature.  Contractor shall have no authority to borrow funds for OSLH for any purposes whatsoever.  Contractor shall not bring any legal proceedings on behalf of OSLH nor have the authority to engage, hire, or consult legal counsel without the written approval of OSLH.  Contractors shall have no authority to waive OSLH’s sovereign immunity from suit unless OSLH has approved such waiver in writing or has given Contractor written standing authority that states with particularity the extent to which Contractor may enter into an agreement waiving OSLH’s immunity.

13. Time of the Essence.  Time is agreed to be of the essence in the performance of each of the terms and conditions of this Agreement.  This provision is a bargained for consideration and not a mere recital.

14. Entire Agreement.  This Agreement constitutes the final and entire agreement between the parties, and there is no agreement or promise on the part of either party to do or omit to do any act or thing not herein mentioned.  This Agreement is intended as a complete and exclusive statement of the terms and conditions of the parties’ agreement and may not be effectively amended, changed, modified, or altered without the written consent of both parties.

15. Assignment.  No assignment of the obligations of this Agreement in whole or in part, and no assignment or encumbrance of any interest in the compensation agreed to be paid under this Agreement, shall be made without the prior consent of OSLH.  Any assignment of the obligations of this Agreement and/or assignment or encumbrance of any interest in the compensation agreed to be paid in violation of this Section shall operate to terminate the Agreement immediately and without notice and, in such event, Contractor shall not be entitled to receive any compensation whatsoever for any services rendered after the date of termination.

16. Governing Law: Forum.  This Agreement shall be deemed to have been formed on the Pine Ridge Indian Reservation and shall be governed by the laws of the Oglala Sioux Tribe which shall be the appropriate legal forum.  In the absence of applicable tribal law, this Agreement shall be construed in accordance with the laws of the State of South Dakota; provided that reference to and use of state law does not confer any jurisdiction to the state.

17. Sovereign Immunity.  OSLH waives its immunity only to disputes arising from this Agreement; provided that the maximum liability incurred by OSLH shall not exceed the amounts to be paid under the Agreement.

18. Consents; Reasonableness; Good Faith.  Neither party shall unreasonably deny, withhold, or delay any consent or approval required or contemplated for any action or transaction proposed to be taken or made hereunder.  The parties agree to cooperate fully with each other and to act reasonably and in good faith and in a timely manner in all matters hereunder so that each of them may obtain the benefits to which they are entitled hereunder and for which they have negotiated.  Both parties agree to negotiate in good faith and without delay as to all matters requiring negotiation.

19. Attorney’s Fees.  Upon determination of breach or default of this Agreement by one of the parties, the other party shall have the right to recover from the breaching party all reasonable attorney’s fees, expert witness fees, and court costs incurred in enforcing its rights hereunder or in successfully defending itself against the claims by the breaching party.

20. Severability.  In the event that any term or provision in this Agreement shall be held invalid or unenforceable by a court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other term or provision of this Agreement.

21. Delay or Omission.  No delay or omission to exercise any right, power, or remedy accruing under this Agreement shall impair such right, power or remedy, nor shall it be construed to be a waiver of or acquiescence in a breach of or default under the Agreement.  BOTH PARTIES SPECIFICALLY AND AFFIRMATIVELY AGREE NOT TO CONSTRUE THE CONDUCT, DELAY, OR OMISSION OF THE OTHER PARTY AS ALTERING IN ANY WAY THE PARTIES AGREEMENTS AS DEFINED IN THIS AGREEMENT.  Any waiver, permit, or approval of any breach of or default under this Agreement must be in writing, and, because the language of this Section was negotiated and intended by both parties to be binding and is not a mere recital, both parties hereby agree that they will not raise waiver or estoppels as affirmative defenses so as to limit or negate the clear language and intent of this Section.  All remedies, either under this Agreement, by law, or otherwise afforded to either party shall be cumulative, not alternative.

22. Notice.  Any instruction, notice, or demand (individually or together, “Notice”) required or permitted by this Agreement to be given must be in writing and (i) delivered by certified mail to the Postal Service of the United States of America, postage pre-paid or (ii)  hand-delivered by courier or be a nationally recognized and reputable overnight delivery service.  Each Notice shall, for all purposes, be deemed given and received: (i) if given by certified mail, return receipt requested, postage prepaid, when the return receipt is signed: or (ii) if given by a nationally recognized and reputable overnight delivery service, when the Notice is actually received by the party.  The Notice shall be given to the party at its address first set forth above, or at such other address as the party may later specify for that purpose by Notice to the other party.  The provisions in this Section governing the day on which a Notice is deemed to have been received shall mean and refer to the date on which the intended party, and not its counsel or other recipient to which a copy of the Notice may be sent, is deemed to have received this Notice.  If Notice is tendered under the provisions of this Section and is refused by the intended recipient of the Notice, the Notice shall nonetheless be considered to have been given and shall be effective as of the date tendered.  The contrary notwithstanding, any Notice given in a manner other than that provided above, but actually received by the party, shall be effective upon receipt.

Notwithstanding anything to the contrary in this Agreement, failure of either party to deliver copies (as set forth above) of any Notices shall in no way whatsoever affect (i) the validity of the Notice; (ii) obligations of the noticed party with respect to such Notice or the contents or subject matter thereof; or (iii) rights and remedies of the party giving Notice with respect to the contents or subject matter of such Notice or any other rights or remedies of the party giving Notice hereunder.

23. Binding Provisions.  The provisions of this Agreement shall be binding on the heirs, personal representatives, successors, and assigns of the parties in like manner as on the original parties unless modified by mutual written agreement.

24. Headings.  The headings to the various Sections of this Agreement are inserted only for convenience of reference and are not intended, nor shall they be construed, to modify, define, limit, or expand the intent of the parties.

IN WITNESS WHEREOF, the parties hereto have set their hand and seals on the date first set above.






OGLALA SIOUX (LAKOTA) HOUSING






By:













Executive Director






[CONTRACTOR]






By:












      [NAME], [TITLE]
